DeWitt ...

January 25, 2024

Direct Dial: (608) 252-9319
Email: tps@dewittllp.com

VIA EMAIL ONLY

Stacie Sanborn (stacie.sanborn@yvernoncounty.org)

Nikki Swayne, Vernon County Corporation Counsel (nikki.abtlaw@gmail.com);
Cassandra Hanan, Administrative Coordinator (cassandra.hanan@vernoncounty.org)

RE: Vernon County Landfill Expansion and Recycling
Gentlefolk,

We represent GFL, which as you know, provides waste disposal and single stream/commingled
recycling services throughout Vernon County to many municipalities, businesses, and residences.
To assist in providing these services, it also owns and operates a transportation facility and transfer
station in the City of Viroqua.

It has come to our attention that Vernon County has entered into an arrangement, outside of the
public bidding process, with a competitor hauler, wherein the County provides “free” source-
separated recycling services to certain businesses and the hauler provides waste disposal services
on the condition that the waste is disposed at the Vernon County Landfill and that source-separated
cardboard at these businesses is brought at no charge to Vernon County to be recycled. (hereafter
referred to as the “pilot project arrangement”; See January 9, 2024 Infrastructure Committee
meeting recording at 1:32-1:54:02). The pilot project arrangement apparently was created because
the new hauler, (which now hauls the waste to the Vernon County Landfill), could not
economically manage single stream/commingled recyclables (note that almost all non-residential
recycling is single stream). As set forth below, providing free recycling to a limited number of
businesses as an inducement to switch haulers is unlawful. To date, GFL has lost approximately
13 business customers to the pilot project arrangement. Prior to the pilot project arrangement, GFL
provided these businesses with waste disposal services and single stream/commingled recycling
services.

It should be noted that the pilot project arrangement in no fashion promotes or increases recycling.
Rather, it merely replaces the previous efficient single stream/commingled recycling with an
inefficient system requiring a subsidy; that being free source-separated recycling. Indeed, as noted
in DNR’s Recycling publication, counties that have switched to single-stream/comingled recycling
have seen the benefits of increased and more efficient recycling:

Before becoming the DNR’s waste reduction and diversion coordinator in 2016, Jennifer
Semrau worked for Winnebago County's recycling program for 17 years, giving her a
firsthand look at the Tri-County partnership.

One big change comes to mind when she thinks of her experience, Semrau said: “The shift
from dual stream, where residents sorted their curbside recyclables by type, to single stream
recycling, where residents commingle recyclables in a cart.”
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The Tri-County MRF started laying the groundwork for the change in 2007 and two years
later became the first publicly owned Wisconsin MRF to switch to a single stream.

The benefits were multifold. Communities recycled more and collection became more
efficient and safer for workers.

(See attached excerpt from DNR’s 2020 fall Recycling publication available on its website).

The pilot project arrangement is unlawful for a number of reasons and GFL demands that the
County cease its implementation and use. First and most significantly, the pilot project
arrangement is anti-competitive, an illegal restraint of trade, and violates Chapter 133 of the
Wisconsin Statutes particularly sections 133.03 and 133.04. (See, e.g. E-Z Roll Off, LLC v. County
of Oneida, 2011 WI 71, Wisconsin Supreme Court). (A copy of Chapter 133 is attached and GFL
would note the remedy of treble damages and reasonable attorneys’ fees.)

Second, the pilot project arrangement violates several provisions of the state and federal
Constitution; namely equal protection (why wouldn’t all businesses qualify for the pilot project
arrangement); procedural and substantive Due Process; and the Commerce Clause.

Third, the use of County resources and regulatory power to interfere with GFL’s existing
contractual relationships with its customers is contrary to 42 U.S.C § 1983.

GFL is aware that the County is the responsible unit for recycling for most Vernon County
municipalities.! However, that designation does not provide the authority to implement and use
the pilot project arrangement. Rather, being the responsible unit provides the authority to
implement and use a lawful effective recycling program in accordance with applicable laws.

GFL demands that the County cease implementation of the pilot project arrangement. Further,
GFL is willing to sit down and discuss with appropriate County officials and committees its
concerns with Vernon County's current management of solid waste, including recycling.

Regards,
DeWitt LLP

TG

Timm P. Speerschneider
TPS:emh

! While Vernon County is the responsible unit for most municipalities, GFL provides the majority of recycling services
in the County by volume. See 2018-2022 Responsible Unit Annual Recycling Reports submitted to DNR
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viaybe It was a 1esson In SChool OF sometning you pickeda up at nome. ror many o1 us, recycling nas
been part of our lives for as long as we can recall.

-

This year marks the 30-year anniversary of Wisconsin's recycling law, which established how we
recycle, provided partial funding for local recycling programs and banned certain items from landfill or
incinerator disposal. The recycling law and subsequent disposal bans apply everywhere in the state,
including homes, businesses, schools, institutions and at special events.

Wisconsin's recycling system recovers valuable materials, saves landfill space, reduces greenhouse
gas emissions and keeps toxic materials out of the environment. It also is a major driver of the
economy, supporting hundreds of community-based jobs and manufacturing in the state.

In 2018, local government recycling programs in Wisconsin, called responsible units, reported
recycling over 420,000 total tons of landfill-banned paper plus metal, glass and plastic containers from
households — an amount that has been consistent over the last 10 years.

Wisconsin has a strong history of recycling, but it is not without its challenges. Recycling programs
have adapted to meet the needs of their customers while still implementing the law.

SWITCH TO SINGLE STREAM

The Tri-County Materials Recovery Facility, which opened in 2009 in Appleton, is a good example of a
~ place that has adapted to changes in the recycling landscape. The MRF operates through a unique
ab partnership formed in 2003 between Brown, Outagamie and Winnehzgo counties. It serves over 65
commui:ites and recycles more than _‘IO_O,QPO tons of materials froir households, schools and
businesses annually. " g

Before becoming the DNR’s waste reduction and diversion coordinator in 2016, Jennifer Semrau
worked for Winnebago County’s recycling program for 17 years, giving her a firsthand look at the Tri-
County partnership.

One big change comes to mind when she thinks of her experience, Semrau said: “The shift from dual
stream, where residents sorted their curbside recyclables by type, to single stream recycling, where
residents commingle recyclables in a cart.”

The Tri-County MRF started laying the groundwork for the change in 2007 and two years later
became the first publicly owned Wisconsin MRF to switch to single stream.

The benefits were multifold. Communities recycled more and collection became more efficient and

safer for workers.

——

But with single stream recycling, contamination became a bigger issue. Long-held practices, such as
encouraging residents to bundle newspapers together with twine or placing recyclables in plastic
bags, became hinderances to recycling.

“Now, outreach is focused on keeping materials that get tangled in recycling equipment, like plastic
bags or twine, out of the recycling stream,” Semrau noted. “When the Tri-County MRF was built,
Winnebago County still utilized a line of workers dedicated to debagging recyclables.”

httos://dnr.wisconsin.aov/iwnrmaa/2020/Fall/Recvclina 2/8
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TRUSTS AND MONOPOLIES 133.03

CHAPTER 133

TRUSTS AND MONOPOLIES
133.01  Legislative intent. 133.11  Investigatory proceeding.
133.02  Definitions. 133.12  Domestic and foreign corporations and limited liability companies; can-
133,03  Unlawful contracls; conspiracies. cellation of charters or certificales of authorily for restraining trade; affi-
133.04  Price discrimination; intent to destroy competition. davit.
133.05  Secret rebates; unfair trade practices. 133.13  Interrogatories.
133.06  Interlocking directorates. 133.14  Illegal contracts void; recovery.
133.07  Certain organizations and activities not forbidden. 133.15  No privilege from self-accusation.
133.08  Working people may organize; injunction not to restrain certain acts. 133.16  Injunction; pleading; practice.
133.09  Collective bargaining. 133.17  Prosecutions.
133,10 Examination of adverse party. 133.18  Treble damages; statute of limitations.

133.01 Legislative intent. The intent of this chapter is to
safeguard the public against the creation or perpetuation of
monopolies and to foster and encourage competition by prohibit-
ing unfair and discriminatory business practices which destroy or
hamper competition. It is the intent of the legislature that this
chapter be interpreted in a manner which gives the most liberal
construction to achieve the aim of competition. Itis the intent of
the legislature to make competition the fundamental economic
policy of this state and, to that end, state regulatory agencies shall
regard the public interest as requiring the preservation and promo-
tion of the maximum level of competition in any regulated indus-
try consistent with the other public interest goals established by
the legislature.

History: 1979 ¢ 200,

This section does not require that any regulation must employ the least anticompe-
titive means to achieve a legislatively mandated goal. It is nowhere stated that it is
the intent of this section that the entire statutes be interpreted in light of this section.

This section applies when parties assert vielations of antitrust Jaw. County of Mil-
wiukee v. Williams, 2007 W69, 301 Wis. 2d 134, 732 N, W.2d 770, 05-2686.

A defendant’s actions that were exempt from federal antitrust laws were also
shielded from state antitrust laws. Suburban Beverages v. Pabst Brewing, 462 F.
Supp. 1301 (1978),

The application of ch, 133 1o cases involving interstue commerce is discussed.
Emergency One, Tne. v. Waterous Co., Inc. 23 F Supp. 2d U39 (1998).

Spotting unreasonable restraints of trade without difficulty. Hansen, WBB June

82.

Wisconsin’s Antitrust Law: Outsourcing the Legal Standard. Waxman. 94 MLR
1173 (2011).

133.02 Definitions. In this chapter:

(1) “Commodity” includes, but is not limited to, goods, mer-
chandise, produce and any other article of commerce. “Commod-
ity” includes services, except as used in s. 133.04.

(2) “Knowingly” means that the actor believes that the speci-
fied fact exists.

(3) “Person” includes individuals, the state and all its political
subdivisions, all counties, cities, villages, towns, school districts,
governmental agencies and bodies politic and corporate, and all
corporations, limited liability companies, partnerships, associa-
tions, companies, firms, joint ventures, joint stock companies,
trusts, business trusts, estates and other legal or commercial enti-
ties existing under or authorized by the laws of this or any other
state, the United States or any of its territories or any foreign coun-
try. Nothing in this definition may be construed to affect labor
unions or any other association of laborers organized to promote
the welfare of its members, nor associations or organizations
intended to legitimately promote the interests of trade, commerce
or manufacturing in this state, nor associations, corporate or other-
wise, of farmers, gardeners or dairy workers or owners, including
livestock farmers and fruit growers engaged in making collective
sales or marketing for its members or shareholders of farm,
orchard or dairy products produced by its members or sharehold-
ers if such activities are exempted under s. 133.07, 133.08 or
133.09 or are otherwise lawful under this chapter.

History: 1979 c. 209; 1993 a. 112.

133.03 Unlawful contracts; conspiracies. (1) Every
contract, combination in the form of trust or otherwise, or conspir-
acy, in restraint of trade or commerce is illegal. Every person who
makes any contract or engages in any combination or conspiracy
in restraint of trade or commerce is guilty of a Class H felony,
except that, notwithstanding the maximum fine specified in s.
939.50 (3) (h), the person may be fined not more than $100,000
if a corporation, or, if any other person, may be fined not more than
$50,000.

(2) Every person who monopolizes, or attempts to monopo-
lize, or combines or conspires with any other person or persons to
monopolize any part of trade or commerce is guilty of a Class H
felony, except that, notwithstanding the maximum fine specified
in s. 939.50 (3) (h), the person may be fined not more than
$100,000 if a corporation, or, if any other person, may be fined not
more than $50,000.

(3) As an alternative to the criminal penalties for violation of
this section, the department of justice or district attorney may
bring an action for a civil forfeiture. In an action for a civil forfei-
ture under this subsection a corporation may be required to forfeit
not morc than $100.000 and any other person may be required to
forfeit not more than $50,000.

(4) This section does not apply to ambulance service con-
tracted for under ss. 59.54 (1), 60.565, 61.64 and 62.133.

History: 1979 c. 209; 1991 a. 39; 1995 a. 201; 1997 a. 283; 2001 a. 109.

“Rule of reason” and “illegal per se” rules are discussed. Grams v. Boss, 97 Wis.
2d 332, 294 N.W.2d 473 (1980).

Only unreasonable restraints on trade are prohibited. Independent Milk Producers
Coop. v. Stoffel, 102 Wis. 2d 1, 298 N.W.2d 102 (Ct. App. 1980).

Refusal by  city to provide sewage service 1o 2 portion of a town unless inhabitants
agreed to annexation of that portion did not violate antitrust law. Town of Hallie v.
City of Chippewa Fulls, 105 Wis, 2d 533, 314 N.W.2d 321 (1982),

The antitrust law d ates the legislature’s intent 1o subordinate city home—
rule authority to iis provisions. Unless legislation at least impliedly authorizes a city's
anticompetitive action, the city has violated the antitrust law. Amer. Med. Transp. v.
Curtis=Universal, 154 Wis, 2d 135, 452 NW.2d 575 (1990).

The test for applicability of the state antitrust law is whether the legislature
intended to allow municipalities to undertake such actions. A city may tie the provi-
sion of sewage services to an arcq outside the city to the acceplance by the arca’s
inhabitants of the city's other services, Town of Neenah Sanitary District No. 2-v. City
of Neengh, 2002 Wi App 155, 256 Wis. 2d 296, 647 N.W.2d 913, 01-2520.

To prove an allegation of predatory pricing, the plaintiff must show: 1) the prices
and other direet revenues from the practice complained of are below an appropriate
meusure of the defendant’s costs; and 2) the defendant has a dangerous probability
of recouping its investment losses in its below=-cost prices by later raising prices
above competitive levels. Conley Publishing Group, Lid. v. Journal Communica-
tions, Inc. 2003 W1 119, 265 Wis. 2d 128, 665 N.W.2d 879, 01-3128.

Chapter 133, particularly 5. 133.03, applies to interstate commgree in some circum-
stances. A complaint under ch. 133 must allege that: 1) actionable conduct, such as
the formation of a combination or conspiracy, occurred within this state, even if its
effects are felt primarily outside Wisconsin; or 2) the conduct complained of substan-
tially affects the people of Wisconsin and has impacts in this state, even if the illegal
activity resulting in those impacts occurred predominantly or exclusively oulside this
state. Olstad v. Microsoft Corporation, 2005 W1 121, 284 Wis. 2d 224, 700 N, W.2d
139, 03-1086.

The public interest and welfare of the people of Wisconsin are substantially
affected, as required in Olstad, if prices of a product are fixed or supplies thereof arc
restricted as the result of an illegal combination or conspiracy. Meyers v. Bayer AG,
2006 WI App 102, 293 Wis. 2d 770, 718 N.W.2d 251, 03-2840.
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The test for substantial effects under Olstad requires that the appellants allege: 1)
specific effects on Wisconsin commerce, not merely effects that are nationwide;

2) that these effects on Wisconsin are more than a general nationwide effect on price.
Szukalski v. Crompton Corporation, 2006 WT App 195, 296 Wis. 2d 728, 726 N.W.
2d 304, 03-3132.

When the ci involve interstate ¢ ¢ and the challenged conduct
occurred outside of Wisconsin, a complaint under ch. 133 is sufficient if it alleges
price fixing as a result of the formation of a combination or conspiracy that substan-
tially affected the people of Wisconsin and had impacts in this state. Plaintiffs are not

quired to assent allegations of disproportionale impacts on Wisconsin. An allega-
tion that thousands of Wisconsin consumers paid supracompetitive prices as a result
of monopalistic conduet by an interstate seller states a basis for recovery. Meyers v.
Bayer AG, 2007 W1 99, .‘%3 Wis, 2d 295, 735 NOW . 2d 448, 032840,

Chapler 125 contemplates and expressly directs that regulation is 1o supersede
competition in the retail sale of alcohal beverages. The regulatory scheme indicat
1 legislative intent to make state antitrust law not applicable by authorizing contrary
or incansistent conduct by granting municipalities broad statutory authority to pre-
scribe or ofchestrate anticompetitive regulation in the sale and consumption of alco-
hol if that regulation serves an important public interest. Private parties arc cligible
for antitrust immunity when they act in concert, in an anticompetitive manner, in
direct response to pressure bordenng on compulsion from a icipality. Eicl
v. Madison-Dane County Tavern League, Inc. 2008 WT 38, 308 Wis. 2d 684, 748
N.W.2d 154, 05-1063.

The state antitrust siatute was intended 1o be a reenactment of the federal Sherman
Antitrust Act and is generally controlled by federal court decisions. Lerma v. Univi-
sion Communications, Inc., 52 F. Supp. 2d 1011 (1999),

133.04 Price discrimination; intent to destroy com-
petition. (1) No person may discriminate, either directly or
indirectly, in price between different purchasers of commodities
of like grade and quality, for the purpose or intent of injuring or
destroying compelition in any level of competition or any person
engaged therein.

(2) Any person violating this section may be fined not more
than $25,000 or imprisoned in the county jail for not more than one
year or both.

(3) As an alternative to the criminal penalty for violation of
this section, the department of justice or district attorney may
bring an action for a civil forfeiture. In an action for a civil forfei-
ture under this subsection a person who violates this section may
be required to forfeit not more than $25,000.

(4) The provisions of this section as they relate to the business
of insurance are superseded by the provisions of chs. 611,613 and
628.

History: 1979 c. 209; 1979 c. 355 5. 131, 132; 1983 &0, 215817,
Civil violations of this section must meel the ordinary civil burden of prool. Carl-
son & Erickson © Luampert Yards, 190 Wis, 2d 630, 529 N.W.2d 905 (1995).

Promotional price cutting and section 2 (4) of the Robinson—Patman Act. Giiord.
1976 WLR 1045.

133.05 Secret rebates; unfair trade practices. (1) The
secret payment or allowance of rebates, refunds, commissions or
unearned discounts, whether in the form of money or otherwise,
or the secret extension to certain purchasers of special services or
privileges not extended to all purchasers purchasing upon like
terms and conditions, such payment, allowance or extension
injuring or tending to injure a competitor or destroying or tending
to destroy competition, is an unfair trade practice and is prohib-
ited.

(2) No person may induce, solicit or receive anything of value
which is prohibited under sub. (1).

{3) Any person knowingly violating this section may be fined
not more than $25,000 or imprisoned in the county jail for not
more than one year or both.

(4) As an alternative to the criminal penalty for violation of
this section, the department of justice or district attormey may
bring an action for a civil forfeiture. In an action for a civil forfei-
ture under this subsection a person who violates this section may
be required to forfeit not more than $25,000.

(5) This section does not apply to the insurance business.

History: 1979 ¢, 209: 1983 o, 215,

Competitive injury is a required element under this section, but intent 1o injure is
not. OB=-GYN Assoc. of Neenah v, Landig, 129 Wis, 2d 362, 384 NW.2d 719 (CL

App. 1986).
A violation of sub. (1) occurs when a discount, both secret and unearned, lends 1o
injure or injurcs competition. “Eamed" di is defined. J Lumber v. Kolbe

& Kolbe Millwork. 164 Wis, 2d 689,476 N.W.2d 305 (Ct, Apf). 1991).

This section is not unconstitutionally vague. Knowledge is an element of a viola-
tion of sub. (2). Carlson & Erickson v. Lampert Yards, 183 Wis. 2d 220,515 N.wW.2d
305 (Ct. App. 1994).

Updated 21-22 Wis. Stats. 2

Civil violations of this section must meei the ordinary civil burden of proof. Carl-
son & Erickson v. Lampert Yards, 190 Wis, 2d 650, 529 N.W.2d 905 (1995).

“Rebates,” “refunds,” and “discounts” in sub, (1) mean cssentially the same thing,
a reduction or credit that is tied to the price of the good or service being purchased
by the recipient of the reduction or credil. To be a “discount” a payment or allowance
must be a reduction from the price that would be paid if the “discount™ were not given.
Tele-Port, Inc. v. Ameritech Mobile Communications, Ine. 2000 W1 App 261, 248
Wis. 2d 846, 637 N.W.2d 782, 00-2627.

Civil violations of this section must be proved by clear, satisfactory and convincing
evidence.

133.06 Interlocking directorates. (1) No corporation
with its principal place of business in this state may elect or
appoint any person as a director or permit any person 1o serve as
a director, if:

(a) That person was at the same time a director of any other cor-
poration; and

(b) Either corporation has capital, surplus and undivided prof-
its aggregating more than $100,000. In this paragraph, the amount
shall be determined by the aggregate amount of the capital, sur-
plus and undivided profits, exclusive of dividends declared but
not paid to stockholders, at the end of the fiscal year of the corpo-
ration next preceding the election of directors; and

(¢) Such corporations are, or have been, by virtue of their busi-
ness and location of operation, competitors, so that the elimination
of competition by agreement between them would violate this
chapter.

(2) If a corporation has lawfully elected or appointed a direc-
tor, the corporation may permit the director to serve in such capac-
ity for one year thereafter, notwithstanding sub. (1). This section
shall not apply to any corporation chartered by the federal govern-
ment if its selection of directors is exempt from state law, but a per-
son may be deemed ineligible for the service on the board of any
corporation not so exempt because of concurrent service on the
board of an exempt corporation.

(3) Any corporation violating this section may be enjoined
from permilting such person 1o serve as a director and from doing
business in this state, so long as such violation continues.

(4) This section does not apply to the insurance business.
Llistory: 1979 ¢. 209; 1983 a, 215

133.07 Ceriain i ganizations and activities not forbid-
den. (1) This chapter shall not prohibil the existence and opcra-
tion of labor, agricultural or horticultural organizations, instituted
for the purpose of mutual help, and not having capital stock or con-
ducted for profit, or organizations permitted under ch. 185 or 193;
shall not forbid or restrain individual members of such organiza-
tions from lawfully carrying out the legitimate objects thereof;
and such organizations, or the members thereof, shall not be held
or construed 1o be illegal combinations or conspiracies in restraint
of trade, under this chapter. The labor of a human being is not a
commodity or article of commerce.

(2) This chapter does not prohibit activities of any public util-
ity. as defined in s. 196.01 (5), or telecommunications carrier, as
defined in s. 196.01 (8m), which are required by ch. 196 or rules
or orders under ch. 196, activities necessary to comply with that
chapter or those rules or orders or activities that are actively super-
vised by the public service commission. This subscction does not
apply 1o activities of a public utility or telecommunications carrier
that are exempt from public service commission regulation under
s. 196,195, 196.202, 196.203, 196.206, 196.219, 196.499, or
196.50 (2) (i) or by other action by the commission.

History: 1979 ¢. 209; 1993 a. 496; 2005 2. 441; 2011 a, 22.
Antitrust — Labor law. 1976 WLR 271,

133.08 Working people may organize; injunction not
to restrain certain acts. (1) Working people may organize
themselves into or carry on labor unions and other associations or
organizations to aid their members to become more skillful and
efficient workers, the promotion of their general intelligence, the
elevation of their character, the regulation of their wages and their
hours and conditions of labor, the protection of their individual
rights in the prosecution of their trade or trades, the raising of

2021-22 Wisconsin Statutes updated through 2023 Wis. Act 50 and through all Supreme Court and Controlled Substances
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funds for the benefit of sick, disabled, or unemployed members,
or the families of deceased members, or for such other object or
objects for which working people may lawfully combine, having
in view their mutual protection or benefit.

(2) No restraining order or injunction may be granted by any
court of this state, in any case between an employer and employ-
ees, between employers and employees, between employees or
between persons employed and persons seeking employment,
involving or growing out of any dispute whatsoever concerning
employment, unless necessary to prevent irreparable injury to
property or Lo a property right of the party making the application,
for which injury there is no adequate remedy at law, and the prop-
erty or property right must be described with particularity in the
application, which must be in writing and sworn to by the appli-
cant, or by the applicant’s agent or attorney. No such restraining
order or injunction may be granted except by the circuit court, and
then only upon such reasonable notice of application therefor as
the court directs by order to show cause, but in no case less than
48 hours, which shall be served upon the party or parties sought
to be restrained or enjoined as shall be specified in the order to
show cause.

(3) No such restraining order or injunction may prohibit any
person or persons, whether singly or in concert, from terminating
any relation of employment, or from ceasing to perform any work
or labor, or from recommending, advising, or persuading others
by peaceful means so to do; or from attending at any place where
any such person or persons may lawfully be, for the purpose of
peacefully obtaining or communicating information, or from
peacefully persuading any person to work or to abstain from
working; or from ceasing to patronize or to employ any party to
such dispute, or from recommending, advising, or persuading oth-
ers by peaceful and lawful means so to do; or from paying or giv-
ing to, or withholding from, any person engaged in such dispute,
any strike benefits or other moneys or things of value; or from
peaceably assembling in a lawful manner, and for lawful pur-
poses; or from doing any act or thing which might lawfully be
done in the absence of such dispute by any party thereto. Any of
the acts specified in this paragraph shall not be considered or held
to be violations of any laws of this state.

(4) Whenever in any matter rélafing to"the viclation of any
such restraining order or injunction an issue of fact shall arise,
such issue, whether presented in a civil or a criminal proceeding,
shall be tried by a jury, in the same manner as provided for the trial
of other cases. All contempt proceedings brought for the alleged
violation of any such restraining order or injunction, are indepen-
dent, original and special proceedings, and shall require a unani-
mous finding of the jury. The requirement for trial by jury shall
not apply to direct contempts committed in the immediate pres-
ence of the court.

History: 1977 c. 449; 1979 ¢. 209, 355.

133.09 Collective bargaining. This chapter shall be so con-
strued as to permit collective bargaining by associations of pro-
ducers of agricultural products, by organizations permitted under
ch. 185 or 193 and by associations of employees when such bar-
gaining is actually and expressly done for the individual benefit
of the separate members of each such association making such
collective bargain.
History: 1979 ¢. 209; 2005 a. 44 1.

133.10 Examination of adverse party. (1) The examina-
tion of any party, or if a corporation or limited liability company
be a party, of the president, secretary, other principal officer or the
general managing agent thereof, or of the person who was such
president, secretary, officer or agent at the time of the occurrence
of the facts made the subject of the examination, or of any person
acting for another or for a corporation, limited liability company
or parinership, other than as a witness on a trial, may be taken by
deposition at the instance of the department of justice in any such
action or proceeding at any time between the commencement
thereof and final judgment. Such deposition shall be taken within

TRUSTS AND MONOPOLIES 133.13

the state before a judge at chambers or a supplemental court com-
missioner on previous notice to such party and any other adverse
party or the attorney thereof of at least 5 days, and may be taken
without the state.

(2) The attendance of the party to be examined may be com-
pelled by subpoena, without prepayment of witness fees, and the
examination is subject to the same rules as govern that of other
witnesses; but such party shall not be compelled to disclose any-
thing not relevant to the controversy.

(3) The examination may not be compelled in any other
county than that of the party’s residence except in the county of
Dane; but the deposition of a defendant who is a nonresident of the
state may be taken as in other cases.

History: 1979 c. 209; 1993 a. 112; 2001 a. 61,

133.11 Investigatory proceeding. (1) Whenever the
attorney general files with any supplemental court commissioner
a statement that the attorney general has reason to believe and does
believe that a violation of this chapter has occurred, the commis-
sioner shall issue a subpoena or a subpoena requiring the produc-
tion of materials as requested by the department of justice. Mile-
age or witness fees are not required to be paid in advance but
claims for such mileage and fees duly verified and approved by the
department of justice shall be audited and paid out of the state (rea-
sury and charged to the appropriation provided by s. 20.455 (1)
(d), and shall be at the same rates as witnesses in the circuit court.

(2) The testimony shall be taken by a stenographic reporter,
transcribed, read to or by the witness and subscribed by the wit-
ness, unless the parties represented shall stipulate, upon the
record, that the reading of the transcript of the testimony to or by
the witness and the signature thereto are waived, and that the tran-
script may be used with like force and effect as if read and sub-
scribed by the witness. The attendance of the witness for the pur-
pose of reading and subscribing the transcript may be compelled
in the same manner that attendance to be examined may be com-
pelled.

(3) The supplemental court comtnissioner shall be entitled to
the fees as provided in s..&".-.68'(1). All such fees and all other
costs and expenses incidet to the inquiry shall be paid out of the
appropriation provided by s. 20.455 (1) (a).

History: 1979 ¢ 209; 1981 c. 314; 1981 ¢. 317 5, 2202; 2001 a. 61.

133.12 Domestic and foreign corporations and limited
liability companies; cancellation of charters or certifi-
cates of authority for restraining trade; affidavit. Any
corporation or limited liability company organized under the laws
of this state or foreign corporation or foreign limited liability com-
pany authorized to transact business in this state pursuant to a cer-
tificate of authority from the department of financial institutions
which violates any provision of this chapter, may, upon proof
thereof, in any circuit court have its charter or authority to transact
business in this state suspended, canceled or annulled. Every cor-
poration shall, in its annual report filed with the department of
financial institutions, show whether it has entered into any con-
tract, combination in the form of trust or otherwise, or conspiracy
in restraint of trade or commerce. The department of justice shall
enforce this section.
History: 1979 c. 209; 1993 a. 112; 1995 a. 27, 400.

133.13 Interrogatories. (1) If the department of justice has
reason to believe that any corporation or limited liability company
has violated any provision of this chapter, the department of jus-
tice may address to any such corporation or limited liability com-
pany or to any director, officer or manager interrogatories deemed
necessary to determine whether or not the entity has violated any
provision of this chapter. The corporation, limited liability com-
pany, director, officer or manager so addressed shall promptly and
fully answer in writing under oath the interrogatories; the failure
or neglect by any such corporation, limited liability company,
director, officer or manager to do so within 60 days from receipt
of the interrogatories, unless the time is extended in writing by the
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department of justice, shall constitute grounds for suspension,
cancellation or annulment of its corporate charter or authority to
transact business in this state under s. 133.12.

(2) Any person providing information under this section may
designate the information as confidential business information or
a trade secret as defined in s. 134.90 (1) (c). The department of
justice shall notify the person providing the information 15 days
before any information designated as confidential or trade secret
is disclosed to the legislature, a state agency, a local unit of gov-
ernment or any other person. The person furnishing the informa-
tion may seek a court order limiting or prohibiting the disclosure.
In such cases the court shall weigh the need for confidentiality of
the information against the public interest in the disclosure. Con-
fidentiality is waived if the person providing the information con-
sents to disclosure or if disclosure is authorized by a court.

History: 1979 c. 209; 1985 a. 236; 1993 a. 112,

133.14 lllegal contracts void; recovery. All contracts or
agreements made by any person while a member of any combina-
tion or conspiracy prohibited by s. 133.03, and which contract or
agreement is founded upon, is the result of, grows out of or is con-
nected with any violation of such section, either directly or indi-
rectly, shall be void and no recovery thereon or benefit therefrom
may be had by or for such person. Any payment made upon, under
or pursuant to such contract or agreement to or for the benefit of
any person may be recovered from any person who received or
benefited from such payment in an action by the party making any
such payment or the heirs, personal representative or assigns of
the party.

History: 1979 c. 209.

The fact that plaintiff gave illegal rebates to competitors is no defense to an action
for the price of goods sold. Roux Laboratories v, Beauty Franchises, 60 Wis. 2d 427,
210 N.W.2d 441,

Remedy provided by s. 133.23 (1969 stats.) is not on its face unconstitutional.
Madison v. Hyland, Hall & Co. 73 Wis, 2d 364, 243 N.W.2d 422,

133.15 No privilege from self-accusation. (1) No per-
son may be excused from answering any of the interrogatories
authorized under this chapter, nor from aending and testifying,
nor from producing any books, pape:s, contracts, agreements or
documents in obedience to a subpoena issued by any lawiul
authority in any action oi procecding based upon or growing out
of any alleged violation of any provision of this chapter or of any
law of this state in regard to trusts, monopolies or illegal combina-
tions on the ground of or for the reason that the answer, testimony
or evidence, documentary or otherwise, required may tend to
incriminate or subject the person to a penalty or forfeiture. No per-
son may be prosecuted or subjected to any penalty or forfeiture for
or on account of testifying or producing evidence, documentary
or otherwise, in obedience to any request under this section or any
subpoena, in any such action or proceeding, except that the charter
of any corporation or limited liability company may be vacated
and its corporate existence annulled or its certificate of authority
to transact business in this state may be canceled and annulled as
provided in this chapter, and except that no person testifying in
any such action or proceeding may be exempt from punishment
for perjury committed in so testifying.

(2) The immunity provided under sub. (1) is subject to the
restrictions under s. 972.085.

History: 1979 c. 209; 1989 a. 122; 1993 a. 112.

Fifth amendment privilege must be claimed as to each question, State v. Hall, 65
Wis. 2d 18,221 N.W.2d 806.

133.16 Injunction; pleading; practice. Any circuit court
may prevent or restrain, by injunction or otherwise, any violation
of this chapter. The department of justice, any district attorney or
any person by complaint may institute actions or proceedings to
prevent or restrain a violation of this chapter, setting forth the
cause and grounds for the intervention of the court and praying
that such violation, whether intended or continuing be enjoined or
prohibited. When the parties informed against or complained of
have been served with a copy of the information or complaint and
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cited to answer it, the court shall proceed, as soon as may be in
accordance with its rules, to the hearing and determination of the
case; and pending the filing of the answer to such information or
complaint may, at any time, upon proper notice, make such tempo-
rary restraining order or prohibition as is just. Whenever it
appears to the court that the ends of justice require that other per-
sons be made parties to the action or proceeding the court may
cause them to be made parties in such manner as it directs. The
party commencing or maintaining the action or proceeding may
demand and recover the cost of suit including reasonable attorney
fees. In an action commenced by the department of justice, the
court may award the department of justice the reasonable and nec-
essary costs of investigation and an amount reasonably necessary
to remedy the harmful effects of the violation. The department of
justice shall deposit in the state treasury for deposit in the general
fund all moneys that the court awards to the department or the state
under this section. The costs of investigation and the expenses of
suit, including attorney fees, shall be credited to the appropriation
account under s. 20.455 (1) (gh). Copies of all pleadings filed
under this section shall be served on the department of justice.
History: 1979 ¢. 209; 1995 a. 27; 2001 a. 109; 2003 a. 309.

133.17 Prosecutions. (1) The department of justice or the
district attorney shall institute, manage, control and direct, in the
proper county, all prosecutions for violations of this chapter.
When prosecuting violations of this chapter, the department of
justice shall have and exercise all powers conferred upon district
attorneys.

(2) Any district attorney bringing any action under this chap-
ter shall serve copies of all pleadings on the department of justice
within 3 days from the time of filing. If the department of justice
brings any action under this chapter, it shall serve copies of all
pleadings on the district attorney of the county where the action
is brought within 3 days from the time of filing.

History: 1979 ¢. 209.

133.18 Treble damages; statute of limitations. (1) (a)
Except as provided under par. (b), any person injured,-dirsctly or
indirectly, by reason of anything prohibited by tl."~ chapter may
sue therefor and shall recover threefold the darnages sustained by
the person aud the cost of the suit, iucluding reasonable attorney
fees. Any recovery of treble damages shall, after trebling, be
reduced by any payments actually recovered under s. 133.14 for
the same injury.

(b) No damages, interest on damages, costs or attorney fees
may be recovered under this chapter from any local governmental
unit or against any official or employee of a local governmental
unit who acted in an official capacity.

(2) A civil action for damages or recovery of payments under
this chapter is barred unless commenced within 6 years after the
cause of action accrued. When, in a civil class action, a class or
subclass is decertified or a class or subclass certification is denied,
the statute of limitations provided in this section is tolled as to
those persons alleged to be members of the class or subclass for
the period from the filing of the complaint first alleging the class
or subclass until the decertification or denial.

(3) Whenever any civil or criminal action or proceeding is
instituted by the state under this chapter, the running of the statute
of limitations in respect of every other right of action based in
whole or in part on any matter complained of in the state’s action
or proceeding shall be suspended during the pendency thereof and
for one year thereafter. The pendency of any such action or pro-
ceeding instituted by the state shall not be grounds for staying any
other action or discovery in such other action.

(4) A cause of action arising under this chapter does not accrue
until the discovery, by the aggrieved person, of the facts constitut-
ing the cause of action.

(5) Each civil action under this chapter and each motion or
other proceeding in such action shall be expedited in every way
and shall be heard at the earliest practicable date.
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(6) In a civil action against a person or entity specified in s.
893.80, the amount recovered may not exceed the amount speci-
fied in s. 893.80 (3).

History: 1979 c. 209; 1981 c. 314 5. 146; 1987 a. 377,

Factors to be considered in fixing attorneys' fees are discussed. Punitive damages
may not be awarded in addition to treble damages. John Mohr & Sons, Inc, v. Jahnke,
55 Wik, 2d 402, 198 N.W.2d 363.

Public policy does not prohibit insurance coverage for statutorily imposed multiple
damages. Cieslewicz v. Mutual Service Cas. Ins. Co, 84 Wis. 2d 91,267 N.W.2d 595
(1978).

The remedy under this section is confined 1o violations of this chapter. Gerol v.
Arena, 127 Wis. 2d 1, 377 N.W.2d 618 (Ct. App. 1983},
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