DeWitt.:..

September 8, 2023

Direct Dial: (608) 252-9319
Email: tps@dewittllp.com

VIA EMAIL ONLY
Stacie Sanborn (stacie.sanborn@yernoncounty.org)

Vernon County Infrastructure Committee

Lorn Goede (lorn.goede(@yvernoncounty.org);

Martha Olson (martha.olson@vernoncounty.org);

Paul Wilson (paul.wilson@vernoncounty.org);

Charles Jacobson (charles.jacobson@vernoncounty.org);
Kyle Semke (kyle.semke@vernoncounty.org)

RE: Vernon County Landfill Expansion and Recycling
Gentlefolk,

We represent GFL, which as you may know, acquired 100% of the membership interest of
Southwest Sanitation, LLC (“SW™) in 2022. SW is currently a party to a Vernon County Solid
Waste Hauler Agreement (“Agreement”) that expires on December 31%, 2023. The Agreement
requires SW to haul and dispose at the Vernon County Landfill (“Landfill”) 12,000 tons of solid
waste in 2022 and 11,000 tons in 2023. SW fulfilled its 2022 commitment and intends on fulfilling
its 2023 commitment. SW’s waste commitment represents approximately 70% of the Landfill’s
annual waste intake.

The primary purpose of this letter is to advise the County that SW does not intend to enter into
another Agreement and will cease bringing waste to the Landfill at the expiration of the current
agreement on December 31%, 2023. As SW has previously indicated, Vernon County lacks the
authority to “flow control” solid waste to its Landfill under either its flow control ordinance or
hauling ordinance. (See attached May 17, 2022, letter). Further, SW asserts that Vernon County 1s
engaging in potentially unlawful conduct in its efforts to “back door” flow control by exerting
pressure on municipalities to compel flow control to the Landfill in their respective garbage
collection contracts. (Id)

Additionally, the Landfill is nearing its currently permitted capacity as the 2022 DNR tonnage
reports indicate 33,769 cubic yards of remaining capacity as of January 1, 2023. The County is
currently in the process of seeking an expansion (‘Expansion”) which requires both state (DNR)
and local (Town of Viroqua) approval. SW believes that there are significant difficulties in
obtaining both approvals. With regard to the DNR approval, along with several design issues, the
Landfill cannot meet the need and site life requirements of Wis Stats §§ 289.28 and 289.29(1)(d).
With regard to local approvals, SW understands that the host community, (Town of Viroqua) has
indicated opposition to the Expansion and that it does not intend to waive its local approvals,
including zoning.
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In March 2023, the Vernon County Solid Waste and Recycling Department sent out an
Informational Letter (“Letter”) regarding the Landfill and recycling. With regard to SW’s
indication that it would no longer haul waste to the Landfill, the Letter stated:

This poses a huge problem for the Vernon County Solid Waste and Recycling
Department’s future. As this volume represents 70% of the department’s operating budget
for the landfill.

If the County and Municipalities do not work together to secure waste volume for the
County landfill, the County will have no choice but to close the landfill or be forced to
utilize tax money to subsidize the Department.

(p. 1 of Letter) While SW disagrees with many of the unsubstantiated and inaccurate claims in the
Letter, it does agree with the above statement.

The above statement regarding closing the Landfill is consistent with the longstanding trend of
consolidation in the Landfill industry, not only in Wisconsin, but nationwide. For example, there
were nearly 2000 licensed landfills in Wisconsin in the early 1970s; many of which were small
town dumps. By 2001, that number had dropped to 44 licensed landfills that accepted Municipal
Solid Waste (“MSW”). Currently, there are 28 MSW landfills, of which 13 are public (see attached
map). Only one MSW landfill accepts less waste on an annual basis than Vernon County, that
being the Mar-Oco landfill (see 2022 DNR annual tonnage reports which indicate the Landfill
accepted 17,327 tons and Mar-Oco accepted 15,794 tons; note that Mar-Oco is jointly owned by
Marinette and Oconto Counties). A modern-day landfill cannot achieve the necessary economies
of scale to compete in the marketplace with such low annual waste acceptance rates. That is the
primary reason for the consolidation in the landfill industry. Instead of each town or county having
its own economically inefficient landfill, solid waste is now mostly managed by a large network
of transfer stations where the waste is compacted into a semi-trailer and hauled to a larger regional
landfill. (see attached Kewaunee County example). The daily volume of waste that goes into the
Landfill could be hauled to a larger regional landfill by 3 semi-trailers. There are several regional
landfills, both public and private, that would welcome this volume of waste and compete to obtain
it. Indeed, that is the means by which SW currently manages much of the waste that it collects,
and it is the means by which SW will manage all of the waste it collects beginning in 2024. Again,
that is not surprising as that is the means by which much of the waste in Wisconsin is managed,
and particularly in counties with smaller populations. (see e.g., neighboring counties such as
Juneau, Sauk, Richland, Crawford, Columbia, Grant, Iowa, Lafayette and Green in which there is
no publicly owned landfill)

Additionally, the Letter indicates that closing the Landfill “...will also have a significant impact
on recycling services...” The County currently provides recycling services to 20 of the 21 towns,
the Village of La Farge and the City of Westby (approximately 21,000 residents). It does so
through what is known as dual stream recycling which requires source separation prior to
collection. As noted by the County on its website: “[W]e operate one of a few ‘source separated’
recycling programs in the State of Wisconsin.” On the other hand, the vast majority of communities
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in Wisconsin (and nationwide) provide recycling services through single stream recycling, where
the recyclables are commingled in one container. That is the method by which SW and other
private haulers provide recycling services to several communities in Vernon County, including the
cities of Viroqua and Hillsboro (approximately 10,000 residents). The private haulers provide this
recycling service to the communities even though the communities do not receive any share of the
annual DNR recycling grant received by the County. The County typically receives an annual
approximately $142,000 recycling grant from DNR. (It received $142,671.08 for 2023).

Significantly, a review of the County’s annual recycling reports provided to DNR indicates that
the County would not have met the effective recycling program standard of 82.4 1bs. per capita in
2019 and 2020 if the County’s dual stream program were evaluated on its own, (see attached
excerpts from 2018, 2019, 2020 and 2021 annual reports). Indeed, it is only the private haulers
unsubsidized and more efficient single stream recycling services that push the County’s overall
per capita rate over DNR’s effective recycling standard of 82.4 lbs. per capita (Id.). SW is prepared
to offer its more efficient and environmentally friendly single stream recycling services to the
communities currently served by the County.

Simply put, the relevant question for Vernon County policy makers is: Why should Vernon County
expand the Landfill and continue to provide dual stream recycling services when the vast majority
of counties in Wisconsin have decided to do otherwise?

In summary, the primary purpose of this letter is to assure municipal officials that recycling and
waste disposal services in Vernon County can competitively and effectively continue even if the
Landfill were to close; just as they do in the vast majority of counties in Wisconsin where a county
operated landfill does not exist. SW stands ready to work with the County to achieve that result.

Feel free to give Bill Meeks a call at 637-8010 or email at bmeeks@gflenv.com if you would like
to further discuss or arrange for a tour of SW’s facility.

Regards,
DeWitt LLP

P

- A -
Timm P. Speerschheider
TPS:emh

CC: Nikki Swayne, Vernon County Corporation Counsel (nikki.abtlaw@gmail.com);
Cassandra Hanan, Administrative Coordinator (cassandra.hanan@vernoncounty.org)
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Direct Dial: (608) 252-9319
Email: tps@dewittllp.com
May 17, 2022

VIA EMAIL

Ms. Stacie Sanborn

Administrator, Vernon County SW/R
S$3705 County Road LF

Viroqua, W1 54665

Email: stacie.sanborn@vernoncounty.org

RE: Southwest Sanitation

Dear Ms. Sanbom:

We represent Southwest Qanitation, LLC (“Southwest”). As you are aware, Southwest is a
Wisconsin Department of Natural Resources licensed solid waste transporter which also owns and
operates a licensed transfer station in Virogua. Southwest provides solid waste services throughout
Vernon County. It has solid waste service contracts with several governmental entities in Vernon
County. Additionally, it has a Vernon County Solid Waste Hauler Agreement (“Agreement”)
wherein it agrees to bring 12,000 tons of solid waste in 2022 and 11,000 tons in 2023 to the Vernon
County Landfill.

It has come to our attention that Vermon County has recently contacted several governmental
entities and presented a resolution which would require that Southwest bring their respective waste
to the Vernon County Landfill and “[T]o get many municipalities together to get another sanitation
company in our County to receive bids” (see attached minutes from Town of Jefferson). Southwest
believes such conduct is a violation of the implied covenant of good faith in the above referenced
Agreement. It is not good faith for the County to engage in conduct that makes attainment of
Southwest’s contractual commitment to bring a specific amount of solid waste to the Vemon
County Landfill more difficult. Further, Southwest believes such conduct constitutes tortious
interference with its existing and prospective contractual relationships with governmental entities
other than Vernon County.

Additionally, Southwest would note that Vernon County does not have the authority to implement
flow control of solid waste to the Vernon County Landfill through Wis. Stat. § 287.13. That
statutory section provides authority for flow control of solid waste to a recycling or resource
recovery facility, not a landfill. For example, the two counties that have arguably imposed flow
control under Wis. Stat.§ 287.13, Barron and La Crosse, require that waste be sent to an energy
recovery facility, not a landfill. Even if Wis. Stat. § 287.13 were construed to provide the County
with the authority to impose flow control to a landfill, the County has failed to follow the statutory
requirements to impose flow control including, but not limited to, failure to submit a
comprehensive facility project description report and issue required use orders.

M A D

1S ON t{ GREATER M ! LWAUKTEE H M I NNEAPOLIS
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Finally, the use of governmental regulatory power through county employees to attempt to impose
flow control to a County-owned landfill (which is a participant in the solid waste market) is
contrary to 42 U.S.C. § 1983.

May 18, 2022
Page 2

Accordingly, Southwest demands that Vernon County cease its current efforts to implement flow
control and interfere with its existing and prospective contracts with governmental entities.

Very truly yours,

DeWitt LLP

/‘\

[~
Timm P. Speerschneider
TPS:rll

Attachment

cc: Ms. Cari Redington, Vernon County Administrator
(via email to cari.redington(@yvernoncouniy.org)

Ms. Nikki Swayne, Vernon County Corporation Counsel
(via email to nikki.abtlaw@gmail com)
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Kewaunee County Capping Landfill May 25

By Door County Pulse, Peninsula Pulse — May 16th, 2018
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Kewaunee County is reminding residents of the upcoming closure and capping of the Kewaunee County Landfill. The last
day that solid waste will be accepted at the site while it’s under the operation of Kewaunee County is May 25. Kewaunee
County opened the landfill in 1983 and after operation and construction of Phase I and Phase 11, the Kewaunee County
Board of Supervisors approved a resolution to not pursue seeking a license for Phase I11 in 2015. This was due to economic
projections that included uncertain solid waste volume, regulatory climate and costs. In 2017, Kewaunee County began the
request for proposal process to cap the landfill with an estimated expense of approximately $1.1 million for engineering and
construction. Kewaunee County will lease the building at the landfill and approximately five acres of land to Blue Water
Services, LTD of Kewaunee, which will operate a waste transfer and recycling station under the name of Riverview
Transfer, Inc. The local business plans to open to the public for disposal needs on Tuesday, May 29.

Related Articles

« Sevastopol in Noncompliance at Old Landfill

o Kewaunee County Municipal News: April 29 — May 5

o Kewaunce County Municipal News: May 20 — 27

« Kewaunee County May Go Broke in Four Years




1. Compliance and enforcement actions taken

Complalnts | Warning Verbal Written |Inspections| Citations
Received Tags Warnings | Warnings
- 4 units 0 0 0 0 0
residential
5+ units
residential
Non-residential 0 0 0 0 0 0
(Business)
B. Table 1 Materials and Weights Collected
1. Did your RU collect all of the required NR 544 Table 1 materials? Y
2. Tonnage of Recyclables Collected
Name N l f Type Tonnage
County of Vernon a;!? 9 o9 f’P"‘ G MRF 896
Corrugated cardboard 3496 K 000 o1t 239.80
" L 4
Glass containers 2 006 :; 219.20
Plastic containers #1 & #Zw"bﬂg > ?'T“’i" -3 9,77
Plastic containers #3 - #7 s &03} [ec o‘v\) r r+ 53.43
Residential mixed paper (incl es magazmes and office pap I 177.52
Steel & bi-metal containers Te OWAS — 13 Y 196.28
Loads Include: weth Y a I
MW\ 726
Town and Country Sanitation Tot= c}l 2 sMRF 53.03
Loads Include: od«t‘.z}. &w,, H? Jo oo
Ev be c.o,.w.rv.r,.h
Southwest Sanitation LLC HAUL 972
Loads Include:
3. Summary of Compliance with Table 1 Collection Standard
a) Total weight of recyclables collected from residences 1,921.03
b) Per capita collection 125.75

c) Per capita collection standard (Ibs. per capita)
Based on the data you provided, you have MET your Table 1 collection standard.
C. Information on Other Materials Collected From Residents
1, Table 2 Other banned materials collected for recycling from residents

s

—_—

87‘5 > 82.40

2018 Annual Report Recycling Program Accomplishments and Actual Costs (Form 4400-182 Rev. 1-19) Page 67 of 73\)




Complaints | Warning Verbal Written |Inspections| Citations
Received Tags Warnings Warnings
1 - 4 units 0 0 0 0 0
residential
5+ units
residential
Non-residential 0 0 0 0 0 0
(Business)
B. Table 1 Materials and Weights Collected
1. Did your RU collect all of the required NR 544 Table 1 materials? Y
2. Tonnage of Recyclables Collected
Name Type Tonnage
Southwest Sanitation LLC HAUL 1051
Loads Include:
Town & Country HAUL 75.53
Loads Include:
County of Vernon MRF 550.01
Corrugated cardboard gso Dj X QeoT 125.68
(4
Glass containers i 182.65
Plastic containers #1 & #2 RO000 Pop 9.77
Plastic containers #3 - #7 75.27
Residential mixed paper (includes magazines and office paper 134.64

Steel & bi-metal containers 22
Loads Include:

3. Summary of Compliance with Table 1 Collection Standard
1,676.54
109.15

LC £ 8240

a) Total weight of recyclables collected from residences
b) Per capita collection
c) Per capita collection standard (Ibs. per capita)
Based on the data you provided, you have MET your Table 1 collection standard.
C. Information on Other Materials Collected From Residents
1. Table 2 Other banned materials collected for recycling from residents

2019 Annual Report Recycling Program Accomplishments and Actual Costs (Form 4400-182 Rev. 1-19) Page 35 of 38




Complaints | Warning Verbal Written |Inspections| Citations
Received Tags Warnings Warnings
1 - 4 units 0 0 0 0 0
residential
5+ units
residential
Non-residential 0 0 0 0 0 0
(Business)
B. Table 1 Materials and Weights Collected
1. Did your RU collect all of the required NR 544 Table 1 materials? Y
2. Tonnage of Recyclables Collected
Name Type Tonnage
County of Vernon MRF 632.26
Corrugated cardboard . - . 143.57
. ERARL £ o0
Glass containers " 7 200.02
Plastic containers #1 & #2 9;0!,;790 26323 14.94
Plastic containers #3 - #7 94.74
Residential mixed paper (includes magazines and office paper 155.78
Steel & bi-metal containers 23.21
Loads Include:
Town and Country HAUL 69.40
Loads Include:
Southwest Sanitation LLC HAUL 1082
Loads Include:
3. Summary of Compliance with Table 1 Collection Standard
a) Total weight of recyclables collected from residences 1,783.66
b) Per capita collection 115.88
c) Per capita collection standard (Ibs. per capita) &3.A3 L8240

Based on the data you provided, you have MET your Table 1 collection standard.

C. Information on Other Materials Collected From Residents

1. Table 2 Other banned materials collected for recycling from residents

2020 Annual Report Recycling Program Accomplishments and Actual Costs (Form 4400-182 Rev. 1-19) Page 35 of 38




Complaints | Warning Verbal Written Inspections| Citations
Received Tags Warnings Warnings
1 - 4 units 0 0 0 0 0 0
residential
5+ units 0 0 0 0 0 0
residential
Non-residential 0 0 0 0 0 0
(Business)
B. Table 1 Materials and Weights Collected
1. Did your RU collect all of the required NR 544 Table 1 materials? Y
2. Tonnage of Recyclables Collected
Name Type Tonnage
County of Vernon MRF 930.74
Corrugated cardboard 187.03
Glass containers 0\3&7‘% X AVOD ‘f; | 187.03
. . T T :
Plastic containers #1 & #2 &0.0‘9@ 13.52
Plastic containers #3 - #7 126.16
Residential mixed paper (includes magazines and office paper 170.93
Steel & bi-metal containers 246.07
Loads Include:
Southwest Sanitation LLC HAUL 1297
Loads Include:
Materials from multi-family residences with 5 or more units
Materials from non-residential facilities or properties
Town and Country HAUL 71.96
Loads Include:
Materials from multi-family residences with 5 or more units
Materials from non-residential facilities or properties
3. Summary of Compliance with Table 1 Collection Standard
a) Total weight of recyclables collected from residences 2,299.70
b) Per capita collection 147.98

c) Per capita collection standard (Ibs. per capita)

Based on the data you provided, you have MET your Table 1 collection standard.

C. Information on Other Materials Collected From Residents

1. Other banned materials collected for recycling from residents

ﬁg‘? 82.40

2021 Annual Report Recycling Program Accomplishments and Actual Costs (Form 4400-182 Rev. 1-19) Page 35 of 38




